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Balancing Climate Policy and Investment Protection:
Environmental Exceptions in llAs and the EU's Carbon
Border Adjustment Mechanism

WANG Hanbin
University of New South Wales, Sydney NSW, 2052

Abstract: As the global climate crisis intensifies, states are advancing unprecedented climate policies such
as carbon pricing, emissions trading schemes and the Carbon Border Adjustment Mechanism (CBAM). However,
these measures often come into structural conflict with investor protection obligations under international investment
agreements (I[As). This article systematically assesses the effectiveness of environmental exception clauses, regulatory
space provisions and the customary international law doctrine of necessity in safeguarding state climate measures. It
argues that traditional 11As generally lack explicit climate-related carve-outs and that arbitral tribunals have tended to
interpret environmental exceptions and necessity defences narrowly, thereby exposing states to significant legal risks
when implementing decarbonisation regulations. Using the EU’s CBAM as a case study, the article shows how carbon
border measures may trigger investor claims based on national treatment, fair and equitable treatment (FET) and indirect
expropriation, revealing deep-seated institutional tensions within the investment law regime when confronted with cross-
border climate policies. The article contends that reform is needed through textual revision of IIAs, the introduction of
dedicated climate exceptions, a recalibration of investors’ legitimate expectations and a stronger affirmation of states’
right to regulate. Only in this way can the international investment regime be realigned with the Paris Agreement and
broader global climate governance frameworks.

Keywords: International Investment Agreements (IIAs); Environmental Exceptions; Climate Change; Carbon

Border Adjustment Mechanism (CBAM).
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